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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): PW VAN HEERDEN (“complainant”) v FUNDSATWORK 

UMBRELLA PROVIDENT FUND (“first respondent”) AND MMI GROUP LIMITED 

(“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the distribution of a death benefit by the first 

respondent following the death of its member, Ms JA Koch (“the 

deceased”).  

 

1.2 The complaint was received by this Tribunal on 30 August 2016. A  

 

letter acknowledging receipt of the complaint was sent to the 

complainant on 1 September 2016. On the same date, the complaint 

was dispatched to the respondents requesting them to file their 

responses by 1 October 2016. On 29 September 2016, a response on 

was received from the second respondent on behalf of the first 

respondent. On 4 October 2016, the response was sent to the 
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complainant for a reply. The complainant made further submissions on 

6 October 2016.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant lodged the complaint as a friend and beneficiary of 

the deceased’s death benefit. The deceased was employed by South 

African Nuclear Energy Corporation SOC Ltd (“the employer”) and was 

a member of the first respondent. The second respondent is the 

administrator of the first respondent. The deceased was not married 

and does not have children. The deceased had a will which was signed 

on 25 March 2010 in terms of which she bequeathed her assets to the 

complainant. On 12 August 2013, the deceased also completed a 

beneficiary nomination form in terms of which she nominated her 

sister’s children, IJ Griebenow and E Griebenow, as beneficiaries in 

equal shares of 50%.  

 

2.2 Following the deceased’s death on 23 December 2015, a gross lump 

sum death benefit of R5 119 278.28 became available for distribution 

to his beneficiaries. However, the death benefit has not been 

distributed to date.  

 

 

[3] COMPLAINT 

 

3.1 The complainant stated that the deceased was single at the time of her 

death and had no legal, factual or future dependants. He indicated that 

the deceased bequeathed the proceeds of her pension benefit to him in 

her last will of 25 March 2010. This bequest only came to his 
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knowledge after the deceased’s death and was inspired by their 

friendship of more than forty years.  

 

3.2 The complainant stated that the deceased’s last will is being 

overlooked despite the non-existence of any dependants. He submitted 

that he sought legal opinion from Prof Marinus Wiechers (“Prof 

Wiechers”) who is a constitutional law expert regarding the matter. His 

opinion was that the application of section 37C of the Act to grant 

pension benefits to nominated beneficiaries who do not qualify as 

dependants whilst a valid testamentary disposition exists is a clear 

infringement of the common law right of a testator to make his/her will 

and freely dispose of his/her assets. This conclusion is supported by 

the finding in the matter of Sithole v ICS Provident Fund [2000] 4 BPLR 

430 (PFA) where it was held that where there are no dependants, the 

wishes of the deceased as expressed in his/her last will must be taken 

into consideration. 

 

3.3 The complainant requests an order that the deceased’s last will be 

taken into consideration and given full effect.  

 

Further submissions 

 

3.4 The complainant provided a legal opinion by Prof Wiechers and 

indicated that he fully agrees with the opinion and conclusion thereof. 

The legal opinion essentially concluded that in terms of the rule 

cessante ratione legis, cessat et ipsa lex, the provision that benefits 

after a year could be distributed amongst nominees who are not 

dependants even when there is a clear testamentary disposition to the 

contrary is against the whole tenor and ratio of section 37C of the Act. 

It indicated that nominations under section 37C could not take 

precedence over a testamentary disposition when the ratio of the 

section, namely to protect dependants, falls away. The opinion further 

stated that the interpretation of section 37C by the respondents has the 
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effect of disregarding or denying the freedom of testation which is a 

common law right. 

 

[4] RESPONSE 

 

4.1 The second respondent submitted that the deceased was initially a 

member of NECSA Retirement Fund and subsequently became a 

member of the first respondent from 1 November 2013 until her death. 

It confirmed that a gross lump sum death benefit of R5 119 278.28 

became available for distribution in terms of section 37C of the Act. It 

stated that to date, for reasons which appear below, the first 

respondent has not paid the death benefit. 

 

4.2 The second respondent submitted that on 12 August 2013, the 

deceased completed a nomination form indicating that her benefit 

should be paid to IJ Griebenouw and E Griebenouw in equal shares. It 

emphasised that the death benefit is payable by a pension fund 

organisation as defined in section 1 of the Act and regulated by section 

37C of the Act. The wording of section 37C provides that regardless of 

the provisions of any other law, including common law and the rules of 

a registered fund, any benefit payable upon the death of a member, 

must be dealt with in terms of the scheme outlined in the section. It 

stated that a death benefit does not form part of the deceased’s estate 

other than the limited instances outlined in the section.  

 

4.3 The second respondent submitted that in the matter of Sithole v ICS 

Provident Fund and Another [2000] 4 BPLR 430 (PFA) this Tribunal set 

aside the board’s decision on a number of grounds and primarily on the 

grounds that section 37C(1) of the Act takes precedence over any law, 

which includes customary law. Further, it asserted that in the matter of 

Jacobs v Central Retirement Annuity Fund [2001] 1 BPLR 1488 (PFA) 

at 1488D-G, this Tribunal held that the fact that the second respondent 

has lodged a claim against the estate in terms of the Maintenance of 
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Surviving Spouse Act has no bearing on the payment of the death 

benefits arising out of the fund rules. It held that the payment is 

exclusively regulated by section 37C of the Act regardless of any other 

law or rules of the fund. The second respondent indicated that the 

section is not subject to the law of marriage and hence a death benefit 

does not form part of the joint estate where parties are married in 

community of property. It referred to the ruling in the matter of Makume 

v Cape Joint Retirement Fund and Another [2007] 2 BPLR 174 (C) in 

this regard.  

 

4.4 The second respondent indicated that section 37C enjoins the trustees 

of the fund to trace dependants and/or nominees and distribute the 

death benefit in such proportions as they deem equitable. A death 

benefit is not to be distributed in terms of the law of marriage, 

succession or any other Act of Parliament. It referred to the matter of 

Mashazi v African Products Retirement Benefit Provident Fund [2002] 

8 BPLR 3703 (W) where the High Court held that section 37C was 

intended to serve a social function. It was enacted to protect 

dependency even over the clear wishes of the deceased. It contended 

that in this matter no dependants could be traced. To date it was 

established that the deceased was survived by two nominated 

beneficiaries, hence the distribution is in terms of section 37C(1)(b) of 

the Act.  

 

4.5 It asserted that the trustees of the fund have to establish the nominees 

of the deceased. It indicated that a nominee is not defined in the Act, 

however, the nomination must be in writing, the nominee must be a 

person who is not a dependant of the deceased and the nomination 

must be addressed to the fund. In terms of section 37C(1)(b), where 

the deceased is survived by no dependants and the member has 

nominated a beneficiary who is not a dependant, the benefit shall be 

paid to the nominee/s subject to the conditions outlined in the section. 

As regards the time frame, section 37C(1)(a) must be contrasted with 
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section 37C(1)(b). The latter provides that an exclusive distribution to a 

nominee may only take place after the 12 month waiting period has 

produced no dependants. The nominee can only receive a portion of 

the benefit as specified by the deceased member in the nomination 

form. Furthermore, the aggregate assets of the member’s estate must 

exceed the aggregate debts of the estate. In the event of a deficit, the 

payment to the nominee/s must be reduced by whatever is needed to 

make good the shortfall in the estate. In terms of this sub-section, a 

nominee is not ipso facto entitled to any benefit as it is only once the 

solvency of the estate is established that a nominee can receive the 

portion of the benefit as specified in the nomination form.  

 

4.6 The second respondent submitted that in terms of section 37C, there 

are only three default instances in which a death benefit can be paid 

into the estate of a deceased member. In the event that the deceased 

is not survived by any dependants and he/she has not nominated a 

beneficiary, then the benefit must be paid into his/her estate or if no 

inventory has been filed with the Master of the High Court, the benefit 

is paid into the Guardian’s Fund or an Unclaimed Benefits Fund. The 

section contemplates two types of payments. The first is where the 

deceased has nominated a beneficiary to receive a portion of the 

benefit, the remaining balance of the benefit is paid into the estate. The 

second is where there are no dependants or only nominees and the 

entire benefit is paid into the estate. The other instance when the 

estate can be a beneficiary is in terms of section 37C(1)(b) when the 

liabilities of the estate exceed the assets and the deceased is survived 

by nominee/s only, then the estate has a claim to the extent of the 

shortfall. 

 

4.7 Thus, the second respondent stated there are only three instances in 

which the estate may receive a portion of the death benefit or the entire 

benefit itself. It indicated that executors and administrators can only 

lodge claims against the funds when the factual and legal requirements 
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of one of the three circumstances are fulfilled. It asserted that for the 

reason already stated above, the benefit does not form part of the 

deceased’s estate hence it is not capable of being distributed in terms 

of a will. The deceased completed a nomination form clearly indicating 

her beneficiaries and the nomination covered 100% of the death 

benefit. Therefore, it asserted that upon the expiry of 12 month period 

on 22 December 2016 and assuming that the estate is solvent, the first 

respondent will be obliged to pay the death benefit to the beneficiaries 

nominated by the deceased. It concluded that the complaint should be 

dismissed. 

 

[5] DETERMINATION AND REASON THEREFOR 

 

 Introduction 

 

5.1 The issue that falls for determination is whether or not the refusal of the 

first respondent to pay the deceased’s death benefit to the complainant 

in accordance with a will is reasonable and lawful in terms of section 

37C of the Act.  

 

Payment of a death benefit 

 

 5.2 The payment of a death benefit is regulated in terms of section 37C of 

the Act which provides as follows:  

 

 

“37C Disposition of pension benefits upon death of member 

 

(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms 

of the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section (19)(5)(5)(i)  and 

subject to the provisions of section 37A(3) and 37D, not form part of 
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the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) …  

 

(b) If the fund does not become aware of or cannot trace any 

dependant of the member within twelve months of the death of 

the member, and the member has designated in writing to the 

fund a nominee who is not a dependant of the member, to 

receive the benefit or such portion of the benefit as is specified 

by the member in writing to the fund, the benefit or such portion 

of the benefit shall be paid to such nominee: Provided that 

where the aggregate amount of the debts in the estate of the 

member exceeds the aggregate amount of the assets, so much 

of the benefit as is equal to the difference between such 

aggregate amount of debts and such aggregate amount of 

assets shall be paid into the estate and the balance of such 

benefit or the balance of such portion of the benefit as specified 

by the member in writing to the fund shall be paid to the 

nominee.” 

 

5.3 It is the board’s responsibility when dealing with the payment of death 

benefits to conduct a thorough investigation to determine the 

beneficiaries, to thereafter decide on an equitable distribution and 

finally to decide on the most appropriate mode of payment of the 

benefit payable. The board’s duties in this regard were summarised in 

Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 

paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 

 

 the age of the dependants; 

 the relationship with the deceased; 

 the extent of dependency; 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 
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earning capacity potential. 

 

In making their decision, trustees need to consider all relevant information 

and ignore irrelevant facts. Further, the trustees must not rigidly adhere to a 

policy or fetter their discretion in any other way.” 

 

5.4 It is clear from the provisions of section 37C(1) above that a death 

benefit has to be distributed as specified in the section regardless of 

the provisions of any other law, the rules of the fund and common law. 

The reference in the section to any other law includes common law. A 

death benefit also does not form part of the deceased’s estate and as 

such cannot be paid in accordance with the law of succession and 

marriage (see Makume v Cape Joint Retirement Fund and Another 

[2007] 2 BPLR 174 (C).  

 

5.5 Thus, the complainant’s assertion that the board of the first respondent 

contravened the common law right of freedom of testation by 

disregarding the deceased’s wishes as expressed in her will cannot be 

sustained. This is due to the fact that a death benefit has to be 

distributed in terms of section 37C of the Act regardless of common law 

or any other law. It was held in the matter of Mashazi v African 

Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) 

at 3705-3706) that section 37C of the Act was intended to serve a 

social function. It was enacted to protect dependency even over the 

clear wishes of the deceased. The section also specifically restricts 

freedom of testation in order that no dependants are left without 

support. 

 

The applicable section 

 

5.6 Section 37C(1)(b) of the Act applies in this matter as the deceased was 

not survived by any dependants and there are only nominees. It is 

common cause that the deceased completed a beneficiary nomination 

form on 12 August 2013 in terms of which she nominated her sister’s 
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children, IJ Griebenouw and E Griebenouw as beneficiaries in equal 

shares of 50%. Thus, the nomination covers 100% of the deceased’s 

death benefit.  

 

5.7 Section 37C(1)(b) of the Act states that where the deceased is survived 

by no dependants and she has nominated a beneficiary who is not a 

dependant, the benefit shall be paid to the nominee/s subject to the 

conditions outlined in the section. In light of the fact that the deceased 

was survived by two nominees (IJ Griebenouw and E Griebenouw) the 

death benefit should be paid to them in accordance with the provisions 

of section 37C(1)(b). However, the section further states that if the 

aggregate amount of the debts in the deceased’s estate exceeds the 

aggregate amount of the assets in her estate, so much of the benefit as 

is equal to the difference between such aggregate amount of debts and 

such aggregate amount of assets shall be paid into her estate and the 

balance of such benefit as specified in the nomination shall be paid to 

the nominee/s. It follows that the solvency of the deceased’s estate 

must be established before payment is made to the nominees as the 

deceased’s estate has claim to the extent of any deficit in the estate. 

This means that a nominee is not automatically entitled to the death 

benefit as it is subject to this condition.  

 

5.8 However, the solvency of the deceased’s estate or any deficit in the 

estate is something that the board of the first respondent can easily 

establish by a proper and diligent investigation. The board of 

management does not necessarily have to wait for 12 months to lapse 

before making payment to the nominees or establishing the solvency of 

the deceased’s estate. It should be noted that the 12 month period set 

out in section 37C of the Act is not cast in stone as everything depends 

on whether or not the board is satisfied that it has investigated and 

considered the matter with due diligence and is in a position to make 

an equitable allocation (see Mohatla v Metal Industries Provident Fund 

[2004] 6 BPLR 5797 (PFA) at 5800A-D). The board does not have to 
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wait for 12 months to lapse before making payment if it is in a position 

to make a decision after a thorough investigation. Further, there is also 

no duty to pay after the 12 months have lapsed if there is a need for 

further investigations. 

 

5.9 As stated above, it has been established beyond any reasonable doubt 

that the deceased was not survived by any dependant and that there 

are only two nominees. The outstanding information relating to the 

solvency of the deceased’s estate should be investigated urgently by 

the board of the first respondent in order to avoid unnecessary delay in 

the disposition of the death benefit.  

 

5.10 As regards the complainant’s claim on the basis of the deceased’s will, 

the board of the first respondent is not bound by the will or any wishes 

expressed by the deceased therein. As stated in the matter of Mashazi 

v African Products Retirement Benefit Provident Fund supra at 

paragraph 5.5, the contents of a will or nomination form only serve as a 

guide to the board in the exercise of its discretion. Thus, the board 

retains a discretion regarding the distribution of the death benefit 

despite the deceased’s wishes. In any event the deceased’s will was 

signed on 25 March 2010 and the deceased subsequently completed a 

beneficiary nomination form on 12 August 2013 nominating two 

beneficiaries. Further, section 37C(1)(b) states that where a deceased 

member is survived by only nominees, the benefit must be paid to 

them. As the deceased nominated two nominees to receive 100% of 

her death benefit, the benefit must be paid to them. 

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 

 

 6.1.1 The complainant’s claim for the payment of the deceased’s 

death benefit is dismissed; 
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 6.1.2 The first respondent is ordered to investigate the solvency of 

the deceased’s estate and establish if there is any deficit in the 

estate within five weeks of this determination; 

 

 6.1.3 In the event of a deficit in the estate, the first respondent is 

ordered to pay any amount that is due to the deceased’s estate 

in terms of section 37C(1)(b), within two weeks of completing 

its investigation; and 

 

 6.1.4 The first respondent is ordered to pay IJ Griebenouw and          

E Griebenouw the death benefit or any portion thereof (if there 

is any deficit in the estate), within ten weeks of the date of this 

determination. 

 

 

DATED AT PRETORIA ON THIS 27TH DAY OF OCTOBER 2016 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  

   

 

Section 30M Filing: High Court  

Parties unrepresented   

 

 

 

 

 

 


